Editor's note: Appeal ed, sub nomJohn Helvik and True Gaig, Jr. V.

Babbitt, dv. No. 97-024-BLG (D Mnt. Feb. 28, 1997), rev' d and renanded,
(Jan. 26, 1998), appeal filed, No. 98-35340 (9th Ar. March 26, 1998)

LN TED STATES
V.
DOROTHY H G-BM TH ET AL.

| BLA 91- 287 Deci ded Decenber 31, 1996

Appeal froma decision of Admnistrative Law Judge Ranon M Child in
consol i dat ed contest proceedi ngs di smssing the contest of 11 mining
clains. onsolidated contest Nos. MM 77533, MM 77534.

Rever sed.

1.

Mning dains: Qontests--Mning dains: Determnation
of Validity--Mning Qains: Lode Aains

An exposure of a deposit of valuable mneral in place
is aprerequisite of alocation of alode mning claim
Aprina facie case of the invalidity of a | ode

mning claimestablished by the testinony of a

qual i fied Gvernment mneral examner that he has
examned a claimand found no deposit of mineral in

pl ace nay be rebutted by a preponderance of evi dence
supporting the exposure of mneral in place.

Mning dains: Qontests--Mning Qains: Determnation
of Validity--Mning Qains: Lode Aains

A qualified Gvernnent mneral examner nakes a prina
facie case as to the invalidity of a lode mning claim
when he testifies that he has diligently searched the
claamin an effort to | ocate and sanpl e mneral
exposures to find any deposit of valuable mneral in

pl ace on the claimand not found any deposit of mneral
inplace. nce a prinma faci e case has been
establ i shed, the burden shifts to the clainant to
overcone that case by a preponderance of the evi dence.
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3. Mning dains: Qontests--Mning dains: Determnation
of Validity--Mning Qains: Lode Aains

In those situations where val ues have been shown to be
high and rel atively consistent, geol ogi c inference nay
be used to infer sufficient quantity of simlar quality
mneral i zati on beyond exposed areas to justify a
prudent man in investing his labor and capital wth a
reasonabl e prospect of success in devel opi ng a

payi ng mne. A show ng of podiformdeposits of
chromte irregular and scattered in occurrence i s not
sufficient to establish a geol ogi c i nference which wll
support a finding that there is a reasonabl e
probability of a nuch | arger deposit on the contested
cl ai ns.

APPEARANCES.  Jody MIler, Esqg., Mssoula, Mntana, for the US Forest
Service, US Departnent of Agriculture; Peter T. Sanley, Esq., Bllings,
Mntana, for Iver J. Helvik; Harry J. Mehr, Esqg., Qendive, Mntana, for
Dorothy Hghsmth;, and True Qaig, Jr., pro se.

(PN ON BY ADM N STRATI VE JUDGE GRANT

The Forest Service (FS), Lhited Sates Departnent of Agriculture, has
appeal ed froman April 11, 1991, decision of Admnistrative Law Judge
Ranon M Child di smissing contest Nos. MIM 77533 (in part) and MM 77534
(inits entirety) as to the Boulder, Dxill, North Sar, Segfriedt
(occasional |y spelled Seigfreidt), Segfriedt No. 1 through Segfriedt No.
4, Siderock, Bug 1, and Bug 2 lode mning clains. 1/ These proceedi ngs
were initiated by the filing of a contest conplaint (MM 77533) agai nst
Dorothy Hghsmth and True Qaig, Jr., the owners of a group of 12 clai ns
and al so against Iver J. Helvik (MM77534), the ower of the Bug 1 and
Bug 2 clains which partially overlap the Hghsmth/Qaig clains. 2/ The
clains were contested on the ground that mneral s have not been found
wthin the

1/ Judge Child also found the North Sar No. 2, North Sar No. 3, and
North Sar No. 4 lode mning clains (contest No. MM 77533) invalid for
failure to overcone contestant's prina facie case of the absence of
exposure of val uable mneral in place. No appeal has been filed by
contestees on these cl ai ns.

2/ The contested clains are grouped as fol | ows:

Qontest MM 77533 (US v. Hghsmth/Qaig):

Boul der North Sar nunber 3 Segfriedt nunber 2
Drill North Sar nunber 4 Segfriedt nunber 3
North Sar nunber 1 S egfri edt Segfriedt nunber 4
North Sar nunber 2 Segfriedt nunber 1 S i der ock
Gntest MM 77534 (US. v. Helvik):
Bug 1 Bug 2
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limts of the clains in sufficient quantity and/or quality to constitute a
val uabl e mneral deposit.

These contests were the subj ect of exhaustive hearings conducted over
9 days in two separate sessions. ontestant's case was presented at a
hearing held in B llings, Mintana, fromJuly 17 through July 20, 1990.
dtations to the transcript for this portion of the hearing are referred to
herein as "I Tr." A the close of contestant's case, contestees noved to
dismss the contest for failure to establish a prina facie case. These
noti ons were taken under advi senent and subsequent|y deni ed by order of the
Administrative Law Judge dated Gctober 18, 1990. 3/ Accordingly, the
hearing was reconvened from Novenber 13 through Novenber 17, 1990, for
presentation of contestees' case. dtations to the transcript for this
portion of the hearing are referred to as "Il Tr." Exhibits introduced
into evidence at the hearing are referred to by exhibit nuniber prefaced by
"G for the Gvernnment (contestant), "CH" for contestee Hghsmth, and
"CH)" for contestee H el vik.

In his decision on the nerits, Judge Child bifurcated the issues to
first consider whether the record established the exposure of mineral in
place for the five clains initially found to be | acking such an exposure in
his ruling on the notions to dismss. Mdifying his earlier finding after
presentation of the case on behal f of the contestees, the Administrative
Law Judge found that there was still no showng in the record of an
exposure of valuable mneral in place wth respect to certain clains (i.e.,
the North Sar No. 2, North Sar No. 3, and North Sar No. 4). As a
result, he declared these clains null and void. However, Judge Child found
evidence in the testinony on behal f of contestees of the presence of a
chromte deposit on the Segfriedt claaim He also found that the FS
mneral examner had failed to sanple an identified chromte exposure on
the Segfriedt No. 3 and that contestant was charged w th know edge of the
presence of the exposure. Wth respect to these latter clains and the
ot her clains which were contested, the Admnistrative Law Judge proceeded
to consi der whether the mneral deposit disclosed by the record woul d
justify a person of ordinary prudence in the further expenditure of his
| abor and capital wth the reasonabl e expectation of devel opi ng a payi ng
m ne.

3/ Inhis interlocutory order denying the notion to dismss the contest,
Judge (hild found as an initial natter that the notion nust be deni ed
because of the evidence that the FS mneral examner searched for but coul d
not find "evidence of exposed mneral in place" on five of the clains
(Segfriedt, North Sar No. 2, North Sar No. 3, North Sar No. 4, and
Segfriedt No. 3). He denied the notion as to the other clains as well in
viewof the testinony in contestant's case that mneral deposits on any of
the clains could not be mned, renoved, and narketed at a profit.
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I n considering the evidence, the Admnistrative Law Judge held that FS
recogni zed that 16,840 short tons 4/ of chromte ore bearing an average of
31 percent chromte had been exposed on certain of the clains (Decision at
8). Inaddition, he held that the evidence supported the existence of a
5, 000-ton stockpil e of chromte on the North Sar claim 1d. Judge Child
also held that FS nade a case for approxi natel y 112, 000 tons of indicated
and inferred reserves bearing in excess of 20-percent chromte. 1d. at 9.

Noting the FS contention that the reserves did not neet the narketability
standard, the Administrative Law Judge wei ghed the evi dence regardi ng
narketability. Hnding contestees' evidence to be nore consistent and to
represent a nore reasonabl e anal ysis of narketability, Judge Child rul ed
that contestees overcane the prina facie case as to narketability by a
preponderance of the evidence. 1d. at 13.

In the statenent of reasons for appeal (SR, FS challenges Judge
Child s decision on several grounds. Hrst it is contended that there is
no exposed mneral on the Segfriedt and Segfriedt Nbo. 3 clains as the
Administrative Law Judge ruled in his order denying the notion to di smss.

For the Segfriedt claim FS contends it was error to rely on the

testi nony of contestees' expert, Janes Borders, since he acknow edged he
could not identify chromte inthe field. Further, FS asserts that an
assayed sanpl e of float taken by the FS mineral examner, which was relied
upon by the Administrative Law Judge in his decision, does not establish
the presence of a deposit of mneral in place. Regarding the Segfriedt
No. 3claim FSargues that it was inproper to rely upon a 40-year ol d
mneral report which may have been based upon the presence of float rather
than mneral in place as prevailing over the FS examiner's contrary report.

FS al so contends that the fact that the mneral exanmner anal yzed a
hypot heti cal deposit of 112,000 tons of chromte does not itself establish
a "geologi c inference"” of a deposit of that size on contestees' clains.
Rather, FS contends the narketability anal ysis was included to rebut any
potential argunent regarding narketability by contestees based on the
presence of deposits on other clains which they own. FS asserts that the
1946 report of H L. Janes (Exh. G20), which was relied upon for the
figure of 112,000 tons of chromte, discussed the possibility of
undi scovered chromte in the district and was not supported by exposures,
sanples, or drill data. It is contended that the testinony of Barry
Burkhardt, the FS mineral examner, and Mchael Burnside, the FS Regi onal
Geol ogi st called to testify by contestees, discussed the 112, 000-ton figure
as an estinate of possible resources inthe area. Further, it is argued
that geologic inference is not applicable in cases such as this involving
podi f or m deposi t s.

4/ Due to sone variation in the unit of neasure used by various

anal ysts in describing resources, the Admnistrative Law Judge set forth
the followng table of equivalents in his opinion: "Qnhe short ton equal s
2,000 pounds. (ne long ton equal s 2,240 pounds. Qe netric ton equal s
2,204 pounds" (Decision at 5).
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Additionally, FS argues that the Admnistrative Law Judge erred in
rejecting the evidence regarding narketability presented by FS
Soecifically, FS objects to the discounting of the roadbuilding costs
presented in testinony at the hearing. Further, FS contends the
Admini strative Law Judge never nade a finding regardi ng the cost of
shi ppi ng chromte fromSouth Africa purchased in North Garolina and
inplicitly accepted a rate of $35 per ton despite evidence of a shipping
rate of $19.35 per ton. It is asserted that a revised mneral report nay
be properly relied upon in determning narketability when the basis for the
revision is supported by the record.

In her answer to the SR filed by FS contestee H ghsmth nai ntai ns
that Burkhardt's mneral examnation was flawed by his failure to use a
hand lens in his field examnation and his failure to consi der di ssem nated
ore deposits. @ntestee further chall enges his report on the basis of the
failure to examne discovery pits pointed out by contestee GQaig or shown
on the Herdlick map (Exh. G21) which was provided by Gaig at the tine of
the examnation. The narketability anal ysis of the 16, 840-ton deposit
prepared by N chol as Wtzel (Exh. G6) recogni zed by Burkhardt is
chal | enged by contestee Hghsmth as failing to consider either the 5, 500-
ton chromte stockpile established on the record or the chromte on
Segfriedt and Segfriedt No. 3. (ontestee argues that the decision in
this contest is properly based on the initial FS mineral examner's report
(Exh. G13) and not on contradictory testinony introduced at the tine of
the hearing. Further, contestee contends that the testinony regarding
roadbui | ding costs offered by FS wtnesses is not credi bl e because it was
contradi ctory.

The answer filed on behal f of contestee H ghsmth further defends
reliance upon reports prepared in the 1940's, asserting that "had
M. Burkhardt properly sanpled the pits shown to himand renoved the sl ough
inthe bottomof pits, he woul d have nade the di scoveries necessary to
concl ude that this contest shoul d never have been commenced" (Answer
at 22). Oontestee argues that a discovery sufficient to support an
i ndependent mine is not required on each clai mwhen there are
contiguous clains sufficient to justify a profitable mning operation on
the clains. Regarding narketability, it is contended that contestee' s
burden of proof extends to show ng by a preponderance of the evidence a
reasonabl e prospect of success in devel opi ng a payi ng mine and t hat
cont est ee has acconpl i shed this.

Regarding the Segfriedt claim contestee Hghsmth acknow edges t hat
the sanpl e taken by Burkhardt on the claimwas reported as not being
mneral in place, but argues that it nust be indicative of mneral in place
on the claim Further, contestee challenges the rel evance of the sanple in
the absence of a test for dissemnated ore. Wth respect to the Segfriedt
No. 3, contestee protests the failure of the FS mineral examner to sanpl e
the exposure reportedly pointed out by contestee Gaig.
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An answer to the SCRfiled by FS has al so been submtted by contestee
Iver J. Helvik. It is asserted that the use of the 112,000-ton chromte
deposit nodel for anal yzing narketability is appropriate given Burkhardt's
testinony that this anount woul d take into account all of the clains owned
by the contestees which woul d be mined in conjunction wth the contested
clains. Further, contestee contends that there is substantial evidence in
the record to support a finding that a suitable mning road coul d be used
with the expenditure of nmuch less than the $1.2 nillion projected by
contestant's wtness Pfau. (ontestee notes evi dence of record that Ffau' s
cal cul ations were based on a w der than necessary roadway and that mning
access was not one of Pfau's objectives in designing the road. Contestee
argues that the FS discretion in regulating road i nprovenents is restricted
by contestees' right to access their mning clains. FHnally, wth respect
to the narketability of the chromte on the clains, contestee cites the
contradi ctory evidence presented by contestant, including a $35 per ton
shi ppi ng charge, in support of a conclusion that the finding entered by
Judge (hild on this issue was correct.

As a prelimnary matter, we note that the 11 clains involved in this
appeal are situated wthin the Hellroaring P ateau area of the Beartooth
Ranger Oistrict of the Quster National Forest inthe Sate of Mntana. Al
except one of the clains involved inthis appeal lie partially or whol |y
w thin the boundaries of the Absaroka-Beartooth WIderness Area. The area
was desi gnated as WI derness by Gongress (Act of Mar. 27, 1978, P.L. 95
249, 92 Sat. 162; see BExn. G4 at 3). Section 4 of the WIderness Act of
1964 wi t hdrew from mner al entry all wlderness areas on Decenber 31, 1983,
subject to valid rights then existing. 16 US C § 1133(d)(3) (1994)

Wien public | and has been closed to | ocation under the mining | ans
subsequent to the location of mning clains, the clains nust be supported
by a di scovery of a val uabl e mneral deposit at the tine of wthdrawal
(Decenter 31, 1983) in order to qualify as valid existing rights under
section 4 of the Wl derness Act, and, further, nust continue to be
supported by a discovery at the tine of the hearing. See Lhited Sates v.
Beckl ey, 66 | BLA 357, 361 (1982).

The threshol d i ssue raised by this appeal is whether a deposit of a
vein or |ode bearing val uabl e mneral in place has been shown on the
Segfriedt and Segfriedt No. 3 clains. Resolution of this issue involves
several subsidiary questions includi ng whether an exposure nay be
establ i shed by a sanpl e taken fromfloat on a clai mand whether a prina
faci e case regarding the absence of a mineral deposit in place on the claim
nay be overcone by the testinony of a person who acknow edges |inmted
ability toidentify the mneral for which the clains were |ocated in the
field. Wth respect to the Segfriedt No. 3, the question is raised
whether it was proper to rely on a 40-year ol d nineral report to overcone
the contrary contenporary mneral report of the FS examiner. A crucial
issue wth respect to all the clains on appeal is whether a deposit of
112,000 tons of chromte may be inferred to exist on the basis of the
evi dence
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onthe clains inthe mning district controlled by contestees. Related
guest i ons i ncl ude whet her geol ogi c i nference nay be applied to establish
inferred reserves in the case of a podiformchromte deposit and whet her
geol ogi ¢ i nference nay be applied to establish inferred reserves on those
clains for which the FS mneral examner found no reserves. Hnally, wth
respect to the deposit shown by the evidence to exist on certain of the
clains, the issue is whether the record supports a finding of narketability
of the deposit considering the costs, especially road construction,
associated wth extraction of the deposit and the price of chromte.

Mneral in H ace

[1] It nust be recognized that the sine qua non of a discovery is the
exposure of a mneral deposit. Wider 30 USC § 23 (1994), |ode | ocations
nay be nmade "upon veins or |odes of quartz or other rock in place" bearing
val uabl e mneral deposits. Absent the exposure of such "veins or |odes of
quartz or other rock in place,” there can be no valid lode claam LUhited
Sates v. Wite, 118 IBLA 266, 315-16, 98 |.D 129 (1991); lhited Sates v.
Feezor, 74 IBLA 56, 74, 90 |.D 262, 272 (1983), citing Lhited Sates v.
Henault Mning ., 73 1.D 184 (1966), aff'd, 419 F.2d 766 (9th Qr.

1969). n appeal, FS naintains there is no exposed mneral on the
Segfriedt and Segfriedt No. 3 clains. Indeed, Burkhardt's report

di scl osed that he found no mneral in place on the Segfriedt cla m(Exh.
G4 at 12).

Wth respect to the Segfriedt claimFS contends Judge Child
erroneously relied on the testinony of contestees' wtness, Janes Borders,
that he observed chromte on the claam This assertion is based on the
fact Borders admtted he could not identify chromte inthe field as he has
no education, training, or expertise in mneral identification and
testified that he could not differentiate between chromte and ot her dark
mnerals on the clains (Il Tr. 767, 958, 973-76). There was, however,
ot her evidence to support a finding of mneral in place on the Segfriedt
claim A though Borders, a mining engi neer, acknow edged his limtations
at identifying chromte, he indicated that he relied upon input froma
qgualified geologist (Il Tr. 976). Wnhfortunately, contestees were hanpered
by the unavail ability of their geologist to testify due toill health (Il
Tr. 691, 694). Borders testified, that apart fromthe chromte float on
the Segfriedt, there was ore in place in the structure pointed out to him
in a dozer trench (Il Tr. 829). The presence of ore in place on the
Segfriedt 5 claimwas al so supported by Janes' report (Exh. G20 at 183),
al though Janes did not recogni ze the presence of any tonnage of reserves on
the clam See Exh. G20 at 178, Table 14. The FS mineral exam ner
indicated in his report that "no in place mneralization" was found on the
claim

5/ The Segfriedt clains (Segfriedt through Segfriedt 4) were fornerly
known as the Gallon Jug clains (Il Tr. 586). The early mineral reports
identify the clains under their forner nane.
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al though he took a sanple (Seg. 1-9/17) fromthe wall of a snall pit which
assayed at 28.51-percent chromte (Exh. G4 at 12-13). Even a good assayed
sanple of float wll not itself suffice to establish a location of a | ode
claim See Lhited Sates v. Wite, 118 IBLA 266, 315-17 (1991); Lhited
Sates v. Parker, 82 IBLA 344, 357 (1984). Wth respect to the FS
chal enge to the Administrative Law Judge' s deci sion on the basis that he
relied on a sanple of float rather than in place mneral, we find the other
evi dence of mneral in place on the claimsufficient to establish the
presence of mneral in place on the Segfriedt claim 6/ To the extent the
FS challenge to the validity or relevancy of old mneral reports may be
taken as a chall enge to Janes' report, it is not well grounded. The FS
mneral examner relied heavily on this report in preparing his own

anal ysis. Burkhardt testified that he had studi ed Janes' report in detail
and he had no reason to doubt his accuracy (I Tr. 86). In this regard, we
al so note Burkhardt's testinony that the workings on the clains basically
date back to 1942 (shortly before James prepared his report) wth only
mnor subsequent activity (I Tr. 128).

FS al so asserts that Judge Child erroneously di smssed the contest as
tothe Segfriedt Nbo. 3 claimdespite the | ack of evidence of an exposed
deposit of valuable mneral in place on the Segfriedt 3. In rejecting
contestant's evidence and finding an exposure of val uabl e mineral on the
Segfriedt 3 clam Judge Child hel d:

In his mneral report, M. Burkhardt reports that since he
found no mneralization on the Segfriedt No. 3 claim he took a
sanple " ... of the surface naterial approxi mately 100 feet bel ow
the rimof the Rateau". This sanpl e when submtted to assay
di scl osed .63 percent @, Q and .046 percent nickel (Exh. G 13,
at 28-29; BExh. G4 at 27-28). M. Burkhardt clained to sanpl e
those areas identified in the mapping and literature as show ng
known chromite contai ning serpentine lenses (I Tr. 199), but he
did not sanpl e such an identified exposure on the Segfriedt
No. 3 (Exhibit G21, figure 3 at 10; Exh. CH-5). A though not
sanpl ed, contestant is charged wth know edge of the presence of
such exposure on the Segfriedt Nbo. 3 claim

6/ Thus, the evidence wth respect to the existence of mneral in place on
the Segfriedt claimis properly distingui shed fromevidence sufficient to
establ i sh the presence of valuable mneral in place on the claam See
Lhited Sates v. Feezor, supra at 74-75, 90 1.D at 272-73. As noted in
the Board s opinion, the exposure of a mneral deposit neans a mineral i zed
area in aveinor |lode and does not necessarily nean that a val uabl e
mneral deposit has been exposed. Geol ogic inference may not be used to
establ i sh the presence of a val uabl e mneral deposit where no mneral
deposit has been exposed wthin the claam Id. at 75 90 1.D 273.
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The unsanpl ed exposure on the Segfriedt No. 3 claimis
assuned to di scl ose ore which conprises part of the 112,000 short
tons of inferred chromte in the i medi ate area.

(Decision at 7).

FS contends that Judge Child was in error in finding exposed
mneralization in place based on a 1948 report by J. A Herdlick (Exh. G
21) notw thstanding Burkhardt's unrefuted testinony that after thorough
examnation of the claimhe found no exposed mineralization (I Tr. 136-46;
Exh. G4 at 27-28). It is pointed out by FSthat there is no indication
fromthe Herdlick report that the chromte-bearing serpentine reported in
1948 enbraced chronmite of a quality or quantity suitable to validate the
claam In particular, FSnotes that the only description of the results of
the examnation relates: "Hand trenching and expl oration by bul | dozer
exposed chromte | enses or float on the Gdlon Jug Nos. 1, 2, 3 and 4, the
B uebird No. 2, and the Rainbow No. 4 clains. * * * The deposits in this
area are snall and di scontinuous” (G21 at 12 (enphasis added)).

ntestant's mneral examner, Burkhardt, described his visits to the
clains in his testinony. Specifically, he testified to an August 1, 1984,
visit to the clains acconpani ed by contestee Gaig and cont est ees'
geologist, R H Little, for the purpose of identifying both the claim
corners and di scovery points or exposures on the clains (I Tr. 129-30).
A though they did not physically go upon the Segfriedt No. 3 on that day
(I Tr. 132), Qaigtestified that he pointed out to Burkhardt the exposure
of mneral on the edge of the cliff (Il Tr. 717, 719). Gaig described the
exposure on the Segfriedt No. 3 as "serpentine, chrong” which he
identified at the hearing as being at the red "X' (Burkhardt sanpl e point)
narked on the map of the clains (Exh. G3) introduced at the hearing (I1
Tr. 718-19). Describing his examnation of the Segfriedt No. 3 claimon
Septenter 6, 1984, Burkhardt stated "V got to the Segfriedt 3 claim
spent consi derabl e ti ne wandering back and forth across that clam
trying to locate a good sanpl e point”™ (I Tr. 140). 1In his mneral report,
Burkhardt recited that "[n]Jo in place mneralization was found on the claim
so sanple S eg. 3-1-9/6 was taken of surface naterial approxinately
100 feet belowthe rimof the A ateau on a south facing slope" (Exh. G4
at 28).

[2] Hgure 3 of the Herdlick report (Exh. G21) does depict an area
of chromte-bearing serpentine on Segfriedt No. 3, but no sanpl es were
assayed and this nap does not itself establish an exposure of val uabl e
mneral in place. ntestees presented no assayed sanpl es fromany deposit
on the claim As quoted above, the Herdlick report disclosed that sone of
the show ngs constituted float. Sgnificantly, Janes noted in his report
that: "Hoat ore has been found on the Gallon Jug Nbo. 3 claim but so far
as i s known the bedrock source has not been | ocated' (Exh. G20 at 185).

It appears fromthe record that the FS mineral examner nade a substanti al
effort, after reviewng the rel evant background reports and intervi ew ng
contestees, to | ocate any deposits of val uabl e mineral in place exposed on
the Segfriedt No. 3 clam The Admnistrative Law Judge expressly found
that FS had presented a prina facie case on this natter when he deni ed
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the notion to dismss the contest as to the Segfriedt No. 3 claimin his
order of ctober 18, 1990, and the record supports this finding. A though
the credibility of the contestant's mineral examiner nay be inpaired by the
failure to look for and examne reported exposures of significance, it
appears fromthe record in this case that the FS mineral examner nade a
deliberate effort to |l ocate and sanpl e mineral exposures. It is well

establ i shed that Governnent mineral exanminers are neither required to
performdi scovery work for clainants, nor to expl ore beyond a clai nant's
workings. lUhited Sates v. Page, 119 IBLA 12, 23 (1991); Lhited Sates v.
MLaughlin, 50 IBLA 176 (1980). Qnce a prina faci e case has been

est abl i shed, the burden shifts to the contestee to overcone that case by a
preponderance of the evidence. Hallenback v. K eppe, 590 F.2d 852, 856
(10th dr. 1979); Lhited Sates v. Zneifel, 508 F.2d 1150, 1157 (10th dr.
1975), cert. denied, 423 US 829 (1976); Lhited Sates v. Hisnan, 81 | BLA
271, 275 (1984). V¢ find no basis in the record to support the decision of
the Admnistrative Law Judge to the extent that he found a di scovery of

val uabl e mneral in place and, hence, the decision belowis reversed to the
extent the contest was di smssed on this basis.

Reser ves

Wiere the Governnent contests a mning claimfor |ack of discovery of
a val uabl e deposit, it has the burden of going forward to establish a prima
facie case as to that charge; however, the mning clai nant has the ultinate
burden of overcoming the Governnent's case by a preponderance of the
evidence. Hallenback v. K eppe, supra; Lhited Sates v. Zweifel, supra.
In his testinony, Burkhardt, the FS mneral examner, acknow edged the
presence on the North Sar, Drill, Segfriedt No. 1, Segfriedt No. 2, and
Segfriedt No. 4 clains of chromte reserves totalling 16,840 short tons (|
Tr. 159). Burkhardt explained that his use of the word "reserves" did not
nean that this vol une of mneral resources could be mned at a profit (I
Tr. 157). Hs use of the termwas sonewhat misleading as a "reserve" is
nore commonly and appropriately defined as that part of an identified
mneral "resource” which can be economcal |y extracted or produced at the
tine of determnation. See Vanderbilt Gld Gorp., 126 | BLA 72, 78-82
(1993) (discussing the definitions set forth in Society for
Mning, Metallurgy, and Exploration, Inc., A Giide for Reporting
Expl oration I nformati on, Resources and Reserves, 43 Mning Engi neering 379-
84 (April 1991).

Burkhardt's figures broken down by individual clains were al so stated
inhis mning claimreports as fol | ows:

Deposi t Reserves (st) Avg. %Q.Q Source for Reserves
North Sar At 1, 750 31.39 Gal cul ati on

Dill At 1, 100 18. 47 Janes, 1946
Segfreidt #1 daim 990 35.79 Gal cul ation
Segfreidt #2 Area 880 16. 81 Janes, 1946
Segfreidt #4 daim 12,120 33.41 Janes, 1946

Tot al 16, 840
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(Exh. G4 at 32, BExn. G13 at 42). Reserves were stated by Burkhardt in
short tons (abbreviated "st" and equal i ng 2,000 pounds) as conpared to
figures in long tons (equal ing 2,400 pounds) given by Janes. See |

Tr. 168. The weighted average grade of these chronite deposits was

cal culated as 31.5 percent based on the assay val ue of his sanples (Exh. G
4 at 34; BExh. G13 at 34; | Tr. at 281). Burkhardt explained in his report
that his estimate of reserves was "based on [his] field examnation and on
estinmates nade by H L. Janes (1946)" (Exh. G4 at 32; Exh. G13 at 31).
Burkhardt referred to these reserves as "indicated,” which he defined as
reserves where one knows two di nensi ons and bases the third di nension on a
geologic interpretation of howfar the third di nension may extend

(I Tr. 159). In explaining his reliance on Janes' report, Burkhardt stated
that it was prepared contenporaneously wth the end of the US Vanadi um
mni ng operation and that Janes had access to the US Vanadiumdrill hol e
data (I Tr. 114). Indeed, Janes stated that his estimates of

probabl e reserves for clains that have undergone devel opnent were based on
surface neasurenents and drill hole data obtained fromU S Vanadi um

(Exh. G20 at 177).

In his report, Burkhardt also noted that: "Inferred reserves for the
entire mning district are estimated at a nmaxi numof 112,000 st, which
includes the 16,840 st of indicated reserves on the clains covered by this
report (Janmes, 1946)" (BExh. G4 at 35, BExh. G13 at 36). Burkhardt
testified that Janes stated that "the reserves for the entire [ Red Lodge
mning district] woul d not exceed 100,000 tons" 7/ (I Tr. 160). Reference
to the James report puts the statenent in perspective, disclosing Janes'
assessnent that: "Snce nost of the ore in the larger known ore bodi es has
been taken out, the anmount of ore that mght ultimately be mned in the
district is anost entirely dependent upon the di scovery of deposits at
present unknown" (Exh. G20 at 177). Further, Janes gave his opi nion that
“"the total anount of ore that mght be discovered in the covered areas wl |
not exceed 100,000 tons" (Exh. G20 at 178).

Judge hild based his decision on a finding that:

The Governnent further nade a case for approxi mately 112, 000
short tons of indicated and inferred reserves of mneral bearing
in excess of 20 percent chromte in the i nmmedi ate area on t hese
and other clains held by contestees. The contestees are entitled
to a finding of these anounts of reserves being present on the
clains at a mni num

(Decision at 9).

Wil e recogni zing that if evidence of additional quantities of
chromte discovered on other clains controlled by the contestees in the
mning district had been presented at the hearing, the "clains coul d be
consi dered together as a group for the purpose of ascertaining the validity
of

7/ The equival ent of 100,000 long tons is 112,000 short tons.
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the individual contested clains" (SCORat 18), 8 FS denies that the record
supports the discovery of a 112,000 short ton deposit. It avers that its
consi deration of a hypothetical deposit of 112,000 short tons of high
quality naterial is neither an admssion nor proof that 112,000 short tons
of chromte exists on the clains and denies its testinony entitles
contestees to a geol ogi cal inference that 112,000 short tons of chromte
reserves actual ly exi st as found by Judge Child. 1d.

Ve find that the Admnistrative Law Judge erred in concluding that FS
nade a case for the discovery of a deposit of 112,000 tons on the clains in
the mning district owned or control |l ed by contestees. It appears fromthe
evi dence that Janes' figure was an estinate of additional reserves which
mght be discovered in the area. 9/ This assessnent was confirned by the
FS Regional Geol ogi st, Burnside (Il Tr. 499). The only deposits of
chromte on clains bel onging to contestees which Burkhardt's testinony
establ i shed were the indicated chromte resources set forth above on the
contested clains. A though Burkhardt considered the potential inpact of
the 112,000 tons of chromte which Janes had indi cated mght be di scovered
inthe mning district in viewof contestees’ ownership of a nunber of
other chromte clains in the area, Burkhardt neither examned these ot her
clains nor took mneral sanples on them See | Tr. 220-21.

[3] Inanalyzing the applicability of geologic inference to establish
reserves, we have hel d that

wher e val ues have been high and rel atively consistent, geol ogi c
inference can be used to infer sufficient quantity of simlar
qual ity mneralization beyond the actual exposed areas, such that
a prudent nan woul d be justified in expendi ng | abor and neans

w th a reasonabl e prospect of success in devel opi ng a payi ng

m ne.

Lhited Sates v. Feezor, supra at 79, 90 |.D at 274-75; see also Lhited
Sates v. Dressel haus, 81 I BLA 252, 267-68 (1984). Burkhardt's testinony

8/ Wen an exposure of val uabl e | ocatable mneral in place has been shown
to exist wthin the boundaries of each mning claim a group of contiguous
mning clains can be considered as a group when det ermni ng whet her a
person of ordinary prudence would be justified in the further expenditure
of his tine and neans wth a reasonabl e prospect of success in the

devel opnent of a mine. The concept of devel oping a "mne" can reasonabl y
contenpl ate operations on a series of contiguous clains. lhited Sates v.
Foresyth, 100 IBLA 185, 94 |.D 453 (1987).

9/ Janes was performing a study of the availability of chromte as part of
a study of strategic mnerals for the US Geol ogical Survey. See |

Tr. 86.
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was that the chromte occurring on the clai ns consisted of podiform
deposits which are "very irregular” and "randonty scattered" (I Tr. 158).
This was consistent wth Janes who referred to the chromte deposits of the
Red Lodge region as "podlike in formi (Exh. G20 at 166). M chael

Burnside, FS geologist called to testify by contestees, al so described this
as a podi formdeposit, although he noted that where you have a podiform
deposit on a larger scale, there is potential for a nunber of |enses of
chromte in the area (Il Tr. 440). Neither the report of Janes nor the
mneral report of Burkhardt establish val ues in exposed deposits on the
clains owned or controll ed by contestees which are hi gh enough and

consi stent enough to support a geol ogi ¢ i nference of the existence of
112,000 tons of chromte reserves on contestees' clains.

Further, we find that term"reserve" does not correctly apply to this
hypot heti cal deposit. Deposits of mineral resources are properly
classified in three categories: neasured, indicated, and inferred. The
definition of inferred resources has been stated as fol | ows:

Estinates are based on geol ogi cal evi dence and assuned
continuity in which there is | ess confidence than for neasured
and (or) indicated resources. Inferred resources nay or nay not
be supported by sanpl es or neasurenents but the inference nust be
supported by reasonabl e geo-scientific (geol ogi cal geochem cal ,
geophysi cal, or other) data.

Society for Mning, Metallurgy, and Exploration, Inc., A Qiide for
Reporting Exploration | nfornation, Resources and Reserves, 43 Mning

Engi neering 379, 380 (April 1991), quoted in Vanderbilt Gold Gorp.,

126 IBLA 72, 81 (1993). The neaning of the terminferred resources is

pl aced in context when conpared wth the definitions of neasured and
indicated resources. In the case of neasured resources, "[qluantity is
conput ed fromdi nensi ons reveal ed i n outcrops, trenches, workings or drill
hol es" and quality is determned fromdetailed sanpling results. Further,
W th respect to neasured resources: "The sites for inspection, sanpling
and neasurenent are spaced so closely and the geol ogi cal character is so
wel | defined that size, shape, depth and mineral content of the resource
are wel|l established.” Less certain are indicated resources where "the
sites for inspection, sanpling, and neasurenents are farther apart or are
ot herw se | ess adequat el y spaced,” but reliability is "high enough to
assune geol ogi cal continuity between points of observation.”™ Vanderbilt
@ld Gorp., supra at 80 (quoting Society for Mning, Mtallurgy, and
Exploration, Inc., A Guide for Reporting Exploration |Information, Resources
and Reserves, 43 Mning Engineering 379, 380 (April 1991)). Reserves,

whi ch, as previously noted, can reasonably be assuned to be economcal |y
produci bl e, do not include inferred resources which |ack the certainty
required to be reported as a reserve. See Society for Mning, Mtallurgy,
and Exploration, Inc., A Qiuide for Reporting Exploration |nfornation,
Resour ces and Reserves, 43 Mning Engineering 379 (April 1991); Vanderbilt
Gld Grp., supra at 82. Thus, we find FS nade a prinma facie case that the
resources in place on the clains totall ed 16, 840 tons.
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The testinmony on behal f of contestees offered little basis to rebut
this prinma facie case and little support for the existence of 112,000 tons
of chromte reserves on clains controlled by contestees. (ontestees'
wtness Borders testified that he had visited the clains on three occasi ons
and that sanpl es were taken by hi mand by contestees' geol ogist, Little;
however, no reports of assay results were brought by contestees to the
hearing (Il Tr. 958-64). Burkhardt confirned in his testinony that no
assay results were ever provided by claimants (I Tr. 121). The tonnage
estinmates given in Borders' report (Exh. CH-10) were based not on his
examnation of the clains, but rather, on his projections based on his
reviewof the literature. See Il Tr. 997. Borders testified that the
neasur enents on whi ch his cal cul ati ons were based were not nade by him
personal ly, but were all taken fromthe literature (Il Tr. 1, 000).

A though he purportedy used neasurenents obtained fromthe literature, he
admtted that he had rejected estinates of reserves cal cul ated by those
sane sources (11 Tr. 1,000).

For exanpl e, despite the absence of evidence of sanpl es and assays

provi ded by the contestees, Borders cal cul ated 44,419 tons of what he

| abel ed "proven" 10/ reserves on the Segfriedt cla mbased on a vein
length of 390 feet (Exh. CH-10 at 2-3). Athough it appears from Borders'
report that the vein length was taken froma table prepared by E B Hibard
(for which the explanatory report of Hiubard was not provided) and a single
reported assay by J. F. Brophy for which no supporting infornation was
provided (see BExh. CH-10 at 2-3, 2-8, App. II1), he also testified to
calculating the strike | ength by neasurenents nade usi ng Janes'

nagnetoneter grid on a map of the clains (Il Tr. 1,023-26). This contrasts
wth the report of Janes, who listed no reserves for this claim and the
testinony of Burkhardt. Smlarly, wth respect tothe Segfriedt No. 1
claim Borders cal cul ated 18,027 tons of "proven" reserves based on a
purported vein | ength of 300 feet taken fromHibard and an assay taken from
Brophy. See Exh. CH 10 at 2-9 through 10. Nb reserves were |isted for
this claimby Janes in his report (Exh. G20). Burkhardt did take a sanpl e
across a "snmall mneralized pod, pointed out * * * by the clai mant,” whi ch
assayed at 35.79 percent chromte (Exh. G4 at 21-22; see Exh. G13 at 22).
Burkhardt cal culated the vol une of naterial by multiplying the strike
length by the wdth by the depth (one-half the strike length) and found the
deposit to consist of 990 tons (Exh. G4 at 33; Exh. G13 at 33). Wth
respect to other contested clains such as the North Sar and the Drill,
Borders chose to reject the contenporary anal ysis of Burkhardt and to
estinate reserves on the basis of projections of veins reported in certain
historical literature ((H-10 at 2-5, 2-6), despite the contrary report of
Janes.

10/ Athough Borders characterized this volune as "proven" reserves, it is
clear fromthe | ack of assayed sanpl es that any such resources woul d have
to be inferred and Borders acknow edged this in his testinony (Il

Tr. 1,027).
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ont est ees al so sought to establish the presence on the clains of
di ssemnated ore outside the podiformdeposits. See Exh. CH-10 at 2-3.
Borders testified to a cutoff grade of 5-percent chromte on di ssem nat ed
ore. Borders stated that in calculating a figure for inferred reserves
based on di ssemnated ore, he devel oped a ratio of nassive to
dissemnated ore, based in part on the Snons' report (Exh. CH-10 at App.
V) and applied that ratio to his projections of "proven" reserves (Il Tr.
849, 995-97). Uilizing this ratio, he projected di ssemnated reserves of
1,178,216 tons (Exh. GH-10 at 2-3). 11/ However, the Snons report relied
on by Borders in his analysis contradicted his analysis in its concl usi on:

The results of sanpl e anal yses shown above do not suggest
significant dissemnation of chromite either wthin the
serpentine bodies or in the encl osing netanorphi c rocks of the
roof -pendants. It is concluded therefore that the potential for
future chromte discoveries in the i nmedi ate area of the Red
Lodge deposits lies in the discovery of additional discrete ore
bodies wthin the serpentine such as those nmined previously.

(BExh. CH-10, App. V at 155). Further, Mchael Burnside, FS Regional
Mning Geol ogi st, called as a wtness by contestees, testified that in
examni ng the contested clains he was specifically | ooking for di ssem nated
chromte in the serpentine adjacent to the pods (Il Tr. 471) and that his
experience would | ead himto believe there was no di ssemnated chromte in
the ground (Il Tr. 473). In his report (CH-9), Burnside concurred wth
S nons' concl usion noting that he sanpl ed at right angles to the strike of
the vein to ascertain dissemnated ore and found no di ssemnated chromte
resour ces averagi ng 5-percent chromte as Borders had projected in the
serpentinite outside the pods (QH)-9 at 3, 5-6). n the basis of the

evi dence, we concl ude that contestees failed to overcone the prina case
that di scovered chromte resources in place on contestees' clains were
limted to 16, 840 tons. 12/

11/ Borders also calculated in his report a third category of reserves

whi ch he | abelled "inferred" for the contested clains as well as
contestees' other clains inthe area (Exh. CH-10 at 2-3). Borders gave no
basis for these projections either in his report or in his testinony. He
projected a total of indicated plus inferred (including di ssem nated)
reserves of 6,025,485 tons (Il Tr. 851, Exh. G22).

12/ ontestees have argued that the chromte reserves shoul d have al so

i ncl uded the tonnage whi ch Janes estinated to be wthin the dunp or
stockpile on the North Sar claim Janes referred to an estinat ed
5,500-ton stockpile of mlling ore containing 10- to 20-percent chromte on
the claam(BExh. G20 at 178, Table 14). Noting that the stockpile did not
constitute mneral in place and that there was no way to determne where it
cane from Burkhardt testified that he did not take any sanpl es fromthe
stockpi | e which was reported to be | ower in val ue than the average grade of
his sanpling (I Tr. 284-85, 343). See Lhited Sates v. Mwros, 122 | BLA
297, 306 (1992).
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The basi ¢ standard of discovery under the mning | aws was set forth by
the Departnent |ong ago:

[Where mineral s have been found and the evidence is of such a
character that a person of ordinary prudence woul d be justified
inthe further expenditure of his labor and neans, wth a
reasonabl e prospect of success, in devel opi ng a val uabl e mne,
the requirenents of the statute have been net.

Gastle v. VWnble, 19 L.D 455, 457 (1894); followed, Chrisman v. Mller,
197 US 313, 322 (1905). This standard has been suppl enented by the
"marketability test” requiring a showng that the mneral deposit can be
extracted, renoved, and narketed at a profit. ULhited Sates v. Gl enan,
390 US 599 (1968).

The FS examner Burkhardt prepared nore than one mining cla mreport
regarding the contested clains and the admssibility of his revised report
(BExh. G4, dated July 6, 1990) was raised as an issue at the hearing. The
Admini strative Law Judge admtted the revised report subject to adm ssion
also of the original report (Exh. G13, dated January 23, 1987). The issue
has been raised again in contestee Hghsmth's answer on appeal. V¢
concl ude that both reports were properly admtted into evidence. This
Board has held that the revised opinion of a FS mneral examner regardi ng
the exi stence of a discovery on contested mning clains woul d not be
irrelevant if sufficient basis is given for the revision, although the
previ ous opi nion nay serve to inpeach the later opinion. lhited Sates v.
New York Mnes, Inc., 105 IBLA 171, 181 (1988).

In Burkhardt's reports, he anal yzed the narketability of the
16, 840-ton deposit whi ch he found to exist on the contested clai ns using a
nodel for mning and mlling costs devel oped by N cholas Vétzel of the US
Bureau of Mnes (I Tr. 240; BExh. G4 at 35, BExh. G13 at 36). By the tine
of the contest hearing, Vétzel had devel oped a report of the costs of
mning, mlling, and transporting the product to the rail head whi ch was
introduced as an exhibit. See Exh. G6; | Tr. 390. Wétzel itemzed
proj ected costs for devel opi ng the deposit including costs of mning the
chromte, costs of mlling to produce 40-percent concentrate (the grade
generally required by industry at the refinery (I Tr. 404-05)), and the
costs of transporting the concentrate to the railhead at Laurel, Mntana
(Exh. G6). He then calculated the figure for these costs per ton of
concentrate produced (Exh. G6 at 17). In his revised report, Burkhardt
took these costs and added costs for certain itens not considered by Vétzel
i ncludi ng environnental anal ysis, road reconstruction, and shi pping to
narket at Castle Haynes, North Garolina (Exh. G4 at 36, Table 1).
Total ling these costs, Burkhardt divided the total by the nunber of tons of
40- percent chromte concentrate which woul d be produced fromthe deposits
to arrive at a cost of $231.57 per ton of concentrate in 1990 and $196. 03
per ton of concentrate at the end of 1983 (Exh. G4 at 36, Table 1).
Gonparing these totals wth the cost of inported chromte concentrate at
the end of 1983 ($66.35 per ton) and in 1990 ($84. 35 per ton) provided
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by Rchard Marshal |, FS Mneral s Economist, Burkhardt found that the cost
of producing and transporting chromte concentrate fromthe clai ns woul d
exceed the narket value of the chromte (Exh. G4 at 37). Based on these
findi ngs, he concluded that a person of ordinary prudence woul d not be
justified in the further expenditure of his labor and capital wth a
reasonabl e prospect of success in devel oping a paying mne (I Tr. 171-72).

The estinmate of costs for environmental analysis (Exh. G12) was
agreed to by stipulation at the hearing (I Tr. 726-27). Wth respect to
the cost of shipping to narket, Burkhardt testified that he used the
D anond Shammock plant at Castle Haynes "as the market for the material
because the claimants had dealt wth that conpany and had i ndi cat ed t hat
they woul d probably be looking at that plant as a mnarket™ (I Tr. 305). 13/

The shi ppi ng cost per ton of concentrate utilized by Burkhardt for 1989
(shortly before the hearing) was $34.09, a figure researched by FS M neral
Economst Rchard Marshall (Exh. G11 at 11). Burkhardt cal cul ated the
value of this cost in 1984 dollars as $30.53 (Exh. G4 at 36). 14/

The costs for road reconstruction to facilitate renoval of chromte
fromthe clains was a nuch nore controversial issue at the hearing. The
contest ees vigorously chal | enged the road reconstruction costs set forth by
FS and relied upon by Burkhardt. The record establishes that there is a
road to the clai ns which dates back at |east to the tine when chromte was
produced fromcertain of the clains. See | Tr. 66. Burkhardt testified
that his figure for these costs used in his revised mneral report (Exh.
G4) was based on the itenmized estinate prepared by Janes Pfau, FS H ghway
Engineer (Exh. G9). See |l Tr. 169. Pfau' s cost estinate for rebuilding
the road totalled approxinmately $1.2 mllion (I Tr. 572, Exh. G9).
However, Pfau admtted mini ng access was not consi dered as an objective in
his road design (I Tr. 605). Qiteria considered in the design included
safety, recreational traffic access, and visual inpact (I Tr. 556).
Further, the road was designed to achieve a |ifespan of 20 years despite
the fact that mning of the contested clains woul d be acconpl i shed i n one
90-day season (I Tr. 620). ontestees' wtness Janes Borders, a mining
engi neer wth experience in mne road construction, testified to road
i nprovenent costs of $229,000 (Il Tr. 880, Exh. C(H-14 at 4-5). W

13/ There was testinony on behal f of contestees at the hearing that

Boul der Gl d, Inc., was considering the possibility of building a mlling
facility and snelter in the region to utilize a new process to extract
chrone fromchromte mned fromthe Sillwater deposits in a nearby mning
district (Il Tr. 27, 148-49, 203-05). It appears that this was anti ci pat ed
as a potential narket by the tine of the hearing (Il Tr. 55, 232, 318);
however, Boul der Gl d was not invol ved wth chromte in the region until
1986 and was not a factor at the tine of the wthdrawal at the end of 1983
(I Tr. 258). ntestee H el vik acknow edged that he woul d have had to
mll the ore hinself in 1984 (Il Tr. 74).

14/ Burkhardt's earlier mneral report (Exh. G13) had used a hi gher

shi ppi ng cost for 1984 whi ch Marshal | acknow edged was incorrect (I

Tr. 788).
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find that the record supports the Admnistrative Law Judge' s finding
that Borders al | oned "reasonabl e costs for road i nprovenents” (Decision
at 13).

Accordingly, we conclude that the cost of road reconstruction as a
conponent of the cost of producing the chromte concentrate is properly
reduced to $21.59 per ton of concentrate at the tine of the hearing and
$17.70 per ton of concentrate as of the end of 1983. This woul d reduce the
cost per ton of concentrate to $120.99 and $140.06 at the end of 1983 and
the tine of the hearing, respectively. Athough this would reduce the | oss
per ton of concentrate, it would not establish a return in excess of costs.

Wth respect to the resources found in the North Sar dunp, we find
that, given the denonstrated presence of a deposit of mineral in place on
the claim these are relevant to the i ssue of discovery of a val uabl e
mneral deposit. See Lhited Sates v. Gowey, 124 | BLA 374, 384-85
(1992). Nb evidence has been offered by contestees as to the inpact of
this dunp on narketability of the resources on the clains, however, and we
decline to speculate on this matter other than to note that even if no
additional costs were added for production of the resources found in the
dunp, the cost per ton of concentrate produced would still exceed the
return established at the hearing.

Thus, we nust concl ude that contestees have failed to overcone the
prinma facie case of lack of a discovery of a mneral deposit in a quantity
and quality sufficient to justify a personin the further expenditure of
his |abor and capital with a reasonabl e expectation of devel opi ng a payi ng
m ne.

V& note that the parties to this appeal have nade nany di verse
argunents, sone |less gernane than others, in support of their position on
appeal. To the extent that other argunents rai sed by the parties have not
been specifically addressed herein, they have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis reversed and the contested mning clains are declared null and
voi d.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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